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RECOVMENDED ORDER

A hearing was held pursuant to notice on April 29 and
May 14, 2004, in Gainesville, Florida, before the D vision of
Adm ni strative Hearings by its designated Adm nistrative Law
Judge, Barbara J. Staros.
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Law O fices of Bruce M Smith, P.A
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For Respondent: WIliamE. Harlan, Esquire
Al achua County Attorney's Ofice
Post O fice Box 2877
Gai nesville, Florida 32602-2877

STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Civil R ghts Act of
1992, as alleged in the Charge of Discrimnation filed by

Petiti oner on COctober 29, 2002.



PRELI M NARY STATEMENT

On Cctober 29, 2002, Petitioner, Blanca E. Carbia, filed a
Charge of Discrimnation with the Florida Conm ssion on Human
Rel ati ons (FCHR), which alleged that Al achua County vi ol at ed
Section 760.10, Florida Statutes, by discrimnating against her
on the basis of gender and national origin. The Charge of
D scrimnation also alleged that she was subjected to different
terms and conditions of enploynent, wongful denial of
pronotion, and wongful termnation as a result of retaliation.

The al |l egations were investigated, and on January 7, 2004,
FCHR issued its determ nation of "no cause" and Notice of
Det erm nati on: No Cause.

A Petition for Relief was filed by Petitioner on
February 3, 2004. FCHR transmtted the case to the D vision of
Adm ni strative Hearings (Division) on or about February 5, 2004.
A Notice of Hearing was issued setting the case for fornal
hearing on April 29, 2004. The hearing did not conclude on the
schedul ed date, and the hearing resuned and concl uded on May 14,
2004.

At hearing, Petitioner testified on her own behalf and
presented the testinony of Christy Crawford, Jay Butts, Penny
Lefkowitz, Hillary Hynes, Steve Gayler, Wayne Mangum and Robert
Thonmpson. Petitioner offered Exhibit Nos. 1 through 8 and

10 through 14, which were admtted into evidence. Petitioner



prof fered Exhi bit nunmbered 15. Respondent presented the
testinmony of Bill Burrus and Penny Lefkowi tz and proferred the
testimony of Barbara Brooks.Y Respondent offered into evidence
Exhi bit Nos. 22, 24 through 26, 37, 52, 58, and 60, which were
admtted into evidence. Respondent proferred Exhibits nunbered
15 and 63 through 65. O ficial Recognition was taken of
Chapter 72, entitled "Animals" of the Al achua County Code; and
Chapters V and XI X, entitled "Appointnents” and "Di sciplinary
Pol i cy" of the Al achua County Personnel Regul ations.

A Transcript consisting of four volunes was filed on
June 10, 2004. The parties tinely filed Proposed Reconmended
Orders which have been considered in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is an Hi spanic wonan who was enpl oyed by
Respondent from Decenber 1997 until her term nation on
Cctober 2, 2002. She worked in Alachua County Animal Services
(Ani mal Services) as an animal control officer.

2. Animal Services control officers are supervised by the
Ani mal Services field supervisor who reports to the director of
Ani mal Servi ces.

3. Petitioner received a bachelor's degree in 1983 in
agriculture wth a concentration in ani mal production and

agricul tural nanagenent courses, has experience in aninal



nutritional research, and has one published paper in that
field.? Prior to working for the Al achua County, Petitioner
managed a small pest control business. By the tine she applied
for the supervisory position, she had obtained Florida Anima
Control Association (FACA) Level |, euthanasia, and chem cal

i rmobi |ization certifications.

4. An animal control officer is responsible for enforcing
state laws and county ordi nances regarding snmall animals.

Ani mal control officers inpound aninals at-large, issue warnings
and citations, handle citizen conplaints, and investigate ani mal
bites and cruelty to aninals.

5. Petitioner served as interim Animal Services supervisor
for alittle over one nonth in June 2000.

6. Wien the position of Animal Services field supervisor
becane vacant in Decenber 2001, Petitioner applied for the job.
Penny Lefkowitz, a newly hired Aninmal Services officer, also
applied for the job

7. At that tinme, Ms. Lefkowitz had seven years of ani mal
control experience in Arizona as lead officer. 1In that
capacity, she was a sworn officer wwth firearmauthority, a
field training officer, and handl ed over 1,000 calls per year in
that position. She held National Aninmal Control Association

(NACA) Level | and Il certifications. She was euthanasi a-



certified and had 25 years' experience breedi ng dogs and horses.
Ms. Lefkowitz has a high school diplonma

8. M. Lefkowtz was placed in the interimfield
supervi sor position for a period of approximtely three nonths,
during which tine she received supervisory pay.

9. The record is not clear whether there was a separate
application process for the permanent position follow ng the
appoi ntnment of the interimsupervisor position. |In any event,
Respondent hired Bill Burris as Animal Services supervisor in
March 2002. At the tine he applied, M. Burris had nine years
of animal control experience in Arkansas, where he was the
animal control officer and shelter assistant. He held a high
school GE. D. Additionally, he held NACA Level I, 11, and |1l
certifications.

10. Petitioner's Charge of Discrimnation regarding
failure to pronote only references Ms. Lefkowitz's appoi ntnment
to the interimdirector position, "[i]n Decenber 2001, a newy
hired officer, white female with | ess experience was hired as
interimsupervisor.” It does not reference M. Burris as being
hired in the director position. Her Petition for Relief
al l eges, "[t]hose less qualified individuals were hired and
pronmoted in violation of county/conpany policy." Thus, it is
not clear that Respondent hiring M. Burris for the permanent

position is properly within the scope of this case.



Nonet hel ess, the evidence presented at the hearing regardi ng
M. Burris' qualifications is addressed herein.

11. M. Burris held the position of field operation
supervisor from March 2002 until his resignation in
Sept enber 2003.

12. Based upon the evidence in the record, at the tine the
deci sion was nade to place Ms. Lefkowitz in the tenporary
supervi sory position, she and Petitioner net the qualifications
for the job. M. Lefkowitz had significantly nore supervisory
and field experience than Petitioner. At the tinme he was placed
in the job, M. Burris nmet the qualifications for the job and
had significantly nore supervisory experience than Petitioner.
Petitioner held a coll ege degree, which neither Ms. Lefkowitz or
M. Burris had. However, according to M. Burris, a college
degree was not a mninmumrequirenent of the job, but two years'
animal control or aninmal shelter experience were required.

There is nothing in the record to contradict his testinony in
this regard.

13. When M. Burris becane field supervisor, he held a
staff nmeeting and told the animal control officers he supervised
that he would start fresh as far as performance and discipline
i ssues. He handed them an enpty folder and inforned themthat
he woul d only consider their past performance if he saw a

pattern that caused himto | ook at past personnel records.



14. M. Burris called staff neetings to discuss policies
that were not up-to-date or in need of updating. Prior to the
staff neeting, M. Burris sent a nenorandumto the anim
control officers informng themthat there would be a staff
nmeeting. Oficers were expected to attend and were excused only
if they were on an energency call. If an officer was absent
froma neeting, M. Burris would pronptly notify themin
menor andum format as to what happened at the neeting.

15. Wien changes were made in policies or procedures,

M. Burris would put a copy of the policy changes in every
officer's box. Each officer had his or her box where they woul d
receive their mail. Each officer was expected to check that box
daily. The boxes were accessible to everyone so that when there
was a confidential docunment, such as payroll information, that
docunent was placed in an envel ope and then put in the officer's
box.

16. Petitioner's md-year performance review was due in
April 2002, approximately six weeks after M. Burris becane the
supervisor. Petitioner received an overall rating of "exceeded
expectation." There are five categories of performance ratings,
and "exceeded expectation" is the second hi ghest category. That
rating was consistent with ratings Petitioner received from

previ ous supervi sors.



17. On April 24, 2002, M. Burris held a staff neeting to
di scuss a new policy regarding i ssuance of warnings and
citations. The new policy required officers to give ani mal
owners in violation of vaccination or |icensing requirenents 15
days to cone into conpliance. Previous to this, sone officers
had gi ven ani mal owners 30 days to cone into conpliance. Under
extenuating circunstances and upon seeing reasonable attenpts to
achi eve conpliance, the officer could extend an owner's deadl i ne
by 15 nore days. Testinony is conflicting as to whether
Petitioner attended this neeting. Petitioner insists she was
not at this meeting. M. Burris insists that she was and t hat
this issue was discussed in great detail. In any event,

M. Burris put the new policy in witing a few days after the
April 24, 2002, neeting, and the new witten policy was given to
all the officers. The weight of the evidence establishes that
even if Petitioner did not attend the April 24, 2002, neeting,
she woul d have been notified of the policy change shortly

t hereafter.

18. On April 29, 2002, Petitioner issued a warning to a
dog owner, which allowed the dog owner 30 days to achi eve
conpliance with licensing and vaccinations for 24 dogs.
According to Petitioner, she considered 30 days to be anple tine
for the owner to conme into conpliance. Petitioner maintains

that at the tine she issued this warning, she was not aware of



the change in policy from30 to 15 days. She acknow edges t hat
M. Burris |ater explained the change in policy to her. It is
clear that M. Burris inforned Petitioner of this policy change
and directed her to foll ow these procedures.

19. In June or July 2002, M. Burris designed a policy and
procedure manual incorporating all policies and procedures. A
manual was issued for each truck used by the animal control
of ficers.

20. On July 31, 2002, M. Burris issued a nmenorandum
entitled, "Bite Priority,”™ to the animal control officers.
Foll ow ng a staff neeting where this nmenorandum was given to the
of ficers, an informal discussion took place around the dispatch
area. During this informal discussion, Petitioner questioned
M. Burris as to whether he had ever read a docunent called the
rabi es compendium M. Burris described Petitioner as speaking
in a disrespectful, challenging tone. M. Lefkowitz wtnessed
t he exchange and described it as disrespectful and
condescending. ¥ This statement made in front of other officers
was i nappropriate.

21. The "Bite Priority"” nmenorandumreads, in pertinent
part, as follows:

All Bites will be priority. Stand-by
officers wll be required to respond if the
bite is after hours during their on-cal

shift. Bites will not be passed on to the
next day.



Shifts are 10 hour shifts, not 9 1/2 hours,
if you end up working over you are
conpensated. O ficers will not pass calls
off to the stand-by person. Priority calls
wll be taken by O ficers during their
regul ar shift.
The renmi nder of the nmenorandum dealt with of f-prem se bites.

22. In early August 2002, M. Burris decided to "work the
roads on a Saturday to take up sone of the slack"” because the
animal control officers were overworked. Late one afternoon,
M. Burris attenpted to reach Petitioner on the radio, but was
unable to do so. He asked the dispatcher to contact Petitioner.
Petitioner acknow edges that she was contacted by the di spatcher
and received M. Burris' request to fill up the truck she was
driving and to | eave the keys and the fuel card on M. Burris'
desk.

23. Petitioner had already filled up the truck that day in
the late nmorning. She did not fill up the truck again at the
end of the day, but described the truck as being seven-eighths
full at the end of her shift, after making ten to 12 calls after
stopping for fuel. Petitioner believed her actions conplied
with M. Burris' instructions.

24, M. Burris described finding the truck the next
norning as hal f-full of gas. M. Burris concluded that

Petitioner did not follow his instructions. M. Burris'

conclusion in this regard was not unreasonabl e.

10



25. The truck incident gave rise to M. Burris' first
witten warning about her conduct. On August 5, 2002,

M. Burris issued a nmenorandumto Petitioner for "failure to
follow verbal instruction.”™ The nmenorandum noted a safety
concern in that he was not able to reach Petitioner by radio and
his concern that she did not follow his directive.

26. On August 6, 2002, M. Burris called Petitioner into
his office to discuss the witten nenorandum M. Burris
descri bed Petitioner's behavior when he handed her the
menor andumto be disrespectful. As a result, M. Burris went to
the director's office to explain the circunstances surroundi ng
this incident. This resulted in a neeting in the director's
office at which the director, M. Burris, and Petitioner were
present.

27. Petitioner acknow edges that she nmade the statenent,
"l guess one out of a hundred is unacceptable” during this
nmeeting, and that she said it using a sarcastic tone.

28. Later on August 6, 2002, M. Burris issued Petitioner
anot her in-house witten warning, the subject of which was
"I nproper conduct" about her conduct in the director's office,
which read in part:

| informed Dr. Caligiuri of Blanca's
di scourtesy and or inproper conduct. | had
Blanca neet with ne in Dr. Caligiuri's

office to discuss her cooment and the way in
which it was stated. During our

11



conversation in Dr. Caligiuri's office

Bl anca used m |l d sarcasm expressing, "I

guess one tine out of a hundred is

unaccept abl e" as we di scussed the inportance

of responding to her radio.

At this time, | do not want to wite this up

as a group | #19 Discourtesy to anot her

enpl oyee or a Goup Il #7 |nproper conduct

whi ch woul d effect the enpl oyees

relationship with co-wrkers. However, if

this behavior continues | will be left with

no alternative.

| know Bl anca is capable of doing her job in

a professional manner. | only want this as

a witten docunentation of what occurred on

this day, to prevent future occurrences of

this sane behavi or.

29. Petitioner refused to sign the August 6, 2002,
menor andum
30. On August 13, 2002, Animal Services received a cal

about a dog bite at a residence. Aninal control officer Jay
Butts was di spatched on the call. Wen he arrived, he saw two
or three dogs inside the home, and he could not deternine which
dog was involved in the reported bite. The owner of the dog was
not at hone. He left without leaving a witten warni ng because,
"I did not have the correct owner or dog, so | didn't know which
dog or which owner to |leave a witten warning to. . . So |
wanted to cone back and find out which dog actually was invol ved
in the bite.”

31. The following norning, M. Butts received information

fromthe Health Departnent regarding the dog's owner and | earned

12



that the dog was not currently vaccinated or |icensed.

M. Butts returned to the residence where the bite occurred.

He posted a notice to the dog's owner. Apparently the owner was
still not honme because he posted a warning which included the
foll ow ng necessary corrective action: "Your dog nmust be pl aced

into quarantine by 5:00 pmon 8-14-02 at our shelter or a

licensed vet. |If you do not have this done today your ani nal
wi |l be inmpounded and you will receive a citation of $200.00 per
day." The warning required the ower to correct the violation

by 5:00 p.m that day. O ficer Butts proceeded to handl e ot her
calls until his shift was over. He did not make contact with
the dog's owner before his shift ended. H's shift ended before
5:00 p.m
32. The dog's owner called Aninal Services after 5:00 p. m
on August 14, 2002. Petitioner took the call. After speaking
to the dog's owner, she called a veterinarian and | earned that
the dog's vaccination had expired by a few nonths. She did not
pi ck up the dog. She gave the foll owi ng reason
Yeah, it happened on property. The dog
was confined to his property. W had
contacted the owner. And basically even
t hough the vacci nati on had expired, even a
one-year vaccination is good for three
years. This is a known fact of any vacci ne,
any rabi es vacci ne manufactured in the
United States, a one-year vacci ne has an

efficacy of three years. So | take all that
matter into consideration when | have to

13



make a decision as to what to do with a bite
dog.

33. Petitioner told the dog's owner that he had to conply
with the witten warning given by M. Butts. According to
Petitioner, she told the dog's owner that he had to quarantine
the dog off the property either at the shelter or at a
veterinarian clinic. She also informed himthat the only person
who coul d reverse that decision was her supervisor.

34. The next norning, August 15, 2002, the dog' s owner
called M. Burris. M. Burris spoke to the dog's owner and then
guestioned Petitioner to get her side of the story. He then
instructed Petitioner to pick up the dog. She did not pick up
the dog as instructed; another officer picked up the dog | ater
t hat day.

35. M. Burris gave a verbal warning to Officer Butts
regarding his handling of the dog-bite incident. M. Butts had
recei ved previous disciplinary actions, including suspensions,
prior to M. Burris becomng the field supervisor.

36. However, on August 20, 2002, M. Burris initiated a
Notice of Proposed Disciplinary Action (Notice) to Petitioner in
whi ch he recommended a three-day suspension w thout pay. The
reasons referenced in the Notice were willful negligence in the
performance of assigned duties or negligence which woul d

endanger the enpl oyee, other enpl oyees, or the public; and

14



refusal to perform assigned duties or to conply with witten or
verbal instructions of a higher |evel supervisor. The narrative
of the Notice referenced the dog-bite incident and the August 6,
2002, inproper conduct nenorandum
37. M. Burris explained his decision to give different
disciplinary actions to Oficer Butts and Petitioner:
Q What shoul d she have done with the dog?

A She shoul d have inpounded it imedi ately.
| f the owner refused her, she should have
issued hima citation for failure to conply.

Q Jay Butts participated in this. W had
sonme testinony about that. Jay Butts
participated in this event two days prior
and one day prior to Ms. Carbia getting

i nvol ved. Wiy wasn't Butts given any
suspension on the sane matter?

A Jay Butts was given the sane verbal
consultation that O ficer Carbia had
received. The only thing Jay Butts coul d
have done differently woul d have perhaps

| eft a posted notice the day of or given a
notice to the roonmate with generic

i nformati on.

Jay Butts received consultation pertaining
to that. He did not receive disciplinary
action because he never nmade any contact
with the owner. The officer that nade
contact with the owner and had the first
opportunity to take the dog was O ficer
Car bi a.

Q Sothere is a difference in the
seriousness of her offense and Jay Butts'
of f ense?

A Absol utely.

15



Q Hers was nore serious?
A Yes.

38. As aresult of the Notice, a grievance hearing took
pl ace on August 26, 2002, in the director's office. Wyne
Mangum who at that tine was the union steward, M. Burris, and
Petitioner were there, as well as the director, Dr. Caligiuri.
During the neeting, Petitioner explained her position. At sone
point in the neeting, Dr. Caligiuri nade a conmment to the effect
that 80 years ago wonen coul d not vote.¥ Petitioner found that
comrent to be discrimnatory toward wonen.

39. Wien asked whether Dr. Caligiuri's demeanor in that
nmeeti ng was aggressive or not cordial, M. Mangumreplied that
hi s deneanor was "uncordial."” |In any event, Dr. Caligiuri's
coment was of fensive and i nappropri ate.

40. During the August 26, 2002, neeting, M. Burris
instructed Petitioner to discontinue striking the word "within"
fromthe formused when giving an aninmal owner a tinme frane
within which to bring in an animal to be inpounded. She had not
been instructed regardi ng that previously.

41. M. Burris received a copy of a warning form dated
August 28, 2002, on which Petitioner had crossed out the word
"Wthin" contrary to his instructions. He took no action at the
time since he thought it m ght have been a "slip of the pen.”

He then recei ved anot her warning form dated Septenber 9, 2002,

16



regarding a dog bite which Petitioner had again altered by
crossing out the word "within."

42. Petitioner had witten on the formthat the warning
had been posted. Posting is a procedure officers follow when
the ani mal owner cannot be found. The notice is posted on the
door of the residence for the owner to find upon returning hone.
Based upon his tel ephone call to the dog's owner and the
information on the form M. Burris was of the belief that the
form had not been posted, and that Petitioner's indication on
the formthat it had been posted was inaccurate.

43. M. Burris net with Petitioner regarding this
incident. Petitioner acknow edged at hearing that she spoke to
the dog's owner, but was intimdated and confused when
guestioned by M. Burris about whether or not she had spoken to
the owner. Petitioner contends that she did not lie to M.
Burris, that initially the owner did not conme to the door but
| ater did come to the door. According to Petitioner, she sinply
negl ected to cross out the word "posted" or ask the owner to
sign the form

44. On Septenber 18, 2002, M. Burris signed and provided
a Notice of Proposed Disciplinary Action to Petitioner which
proposed her term nation from enploynent. The stated reasons
for the proposed action were willful negligence in the

performance of assigned duties or negligence which woul d
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endanger the enpl oyee, other enployee, or the public;
deli berate falsification and or destruction of county records;
and refusal to perform assigned duties or to conply with witten
or verbal instruction of a higher |evel supervisor. The Notice
referenced the August 28, 2002, warning notice with the word
"W thin" crossed out; the Septenmber 10, 2002, warning notice
with the word "within" crossed out; the witten word "posted" on
a warni ng when she had personally spoken to the dog's owner; and
t he neeting on August 26, 2002, which resulted in her three-day
suspension. The Notice concl uded:
This is the sane type of circunstance
concerning the same witten instruction
after neeting with Blanca and her union rep.
This time Blanca was untruthful in her
statenments, even after | gave her three
opportunities to tell me that she had
personal |y spoken to the dog owner. By
writing "posted" on the notice which
i ndi cates the owner was not hone, she
falsified a county docunent. Blanca hand
delivered the notice to the dog owner and
di d not inpound the dog when she had the
opportunity.
45. Petitioner was term nated from her enploynment with
Respondent effective October 2, 2002.
46. There is no evidence in the record that Petitioner
conpl ai ned to anyone that she felt she was discrimnm nated agai nst
on the basis of her gender or national origin. The only

evi dence presented regardi ng her national origin was

Petitioner's brief testinony:

18



Q Were there any ot her Hi spanics enpl oyed
at ani mal services during the tinme franme
that M. Burris was there?

A No.
Do you feel that your national origin had
sonmething to do with the way M. Burris

treated you?

A Certainly just—basically I felt that
was treated differently, yeah

CONCLUSI ONS OF LAW

47. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
88 120.569 and 120.57, Fla. Stat. (2003).

48. Subsection 760.10(1), Florida Statutes (2003), states
that it is an unlawful enploynent practice for an enployer to
di scharge or otherw se discrimnate against an individual on the
basi s of gender or national origin.

49. In discrimnation cases alleging disparate treatnent,
the petitioner generally bears the burden of proof established

by the United States Suprene Court in MDonnell Douglas v.

Green, 411 U. S. 792 (1973), and Texas Departnent of Community

Affairs v. Burdine, 450 U S. 248 (1981).% Under this well -

establi shed nodel of proof, the conplainant bears the initial

burden of establishing a prima facie case of discrimnation.

Wien the charging party, i.e., the petitioner, is able to nake

out a prina facie case, the burden to go forward shifts to the
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enployer to articulate a legitimte, non-discrimnatory

expl anation for the enpl oynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

(court discusses shifting burdens of proof in discrimnation
cases). The enpl oyer has the burden of production, not
per suasi on, and need only persuade the finder of fact that the

deci sion was non-di scrimnatory. 1d. Alexander v. Fulton

County, Ceorgia, 207 F.3d 1303 (11th Cr. 2000).

50. Once the enployer articulates a legitinate non-
di scrimnatory explanation for its actions, the burden shifts
back to the charging party to show that the explanation given by
t he enpl oyer was a pretext for intentional discrimnation "The
enpl oyee nust satisfy this burden by showing directly that a
di scrimnatory reason nore likely than not notivated the
decision, or indirectly by showing that the proffered reason for

t he enpl oynent decision is not worthy of belief." Departnent of

Corrections v. Chandler, supra, at 1186; Al exander v. Fulton

County, Georgia, supra. Petitioner has not net this burden.

51. In a failure to pronpte context to establish a prim
faci e case of discrimnation, the charging party nust prove that
(1) she is a nenber of a protected mnority; (2) she was
qualified and applied for the pronotion; (3) she was rejected
despite these qualifications; and (4) other equally or |less

qualified enpl oyees who are not nenbers of the protected

20



mnority were pronoted. Lee v. GIE Florida, Inc., 226 F.3d

1249, 1253 (11th Cr. 2000), relying upon Taylor v. Runyon, 175

F.3d 861, 866 (11lth Cir. 1999).
52. Petitioner arguably has net her burden of proving a

prim facie case regarding the issue of pronotion in the context

of national origin. She is a nenber of two protected cl asses
(she is Hispanic and a female), and she was qualified for and
applied for the pronotion. Although Ms. Lefkowi tz had nore
rel evant experience, it is arguable that Ms. Lefkowitz, who is
not a nmenber of the protected class (she is a white fenal e),
was an enpl oyee equally or less qualified. However, there
obvi ously was no gender discrimnation against Petitioner when
Ms. Lefkowitz was pronoted to the tenporary position.

53. Respondent presented evidence to explain
Ms. Lefkowitz' pronotion to the tenporary position.
Ms. Lefkowitz was qualified for the job. She had nore years of
ani mal control experience and nore |ead officer and training
experience than Petitioner.

54. Wile there was nmuch evidence presented as to
M. Burris' qualifications, his hiring appears to be outside the
scope of the Charge of Discrimnation. The Charge of
Discrimnation specifically alleges that a "white female with
| ess experience” was pronoted to the job. M. Burris was not

pronoted, he was hired. The Petition for Relief generally

21



references the hiring of "less qualified individuals,"” but in
t he context of being "in violation of county/conpany policy."
55. In any event, M. Burris was anply qualified for the
job, and his rel evant experience exceeds that of Petitioner. He
had nine years of animal control and supervisory experience, and
she had less than five years' total experience in animal contro
and only one nonth as interimsupervisor when she applied for
the position. He held higher national |evel certifications.
Accordingly, even if the hiring of M. Burris can be construed
to be properly within the scope of this proceeding, Petitioner

has not nade a prina facie case in that M. Burris'

qgual i fications were superior, not equally or |ess qualified.

Lee v. GIE Florida, supra.

56. Moreover, Petitioner's argunments regarding failure to
foll ow county personnel policies are m splaced. Wether or not
Respondent violated its personnel policies, including
Ms. Lefkowitz' pronotion, and any failure by Respondent to | abel
actual verbal warnings as verbal warnings for purposes of
cunul ative discipline, is beyond the scope of this proceeding,
which is limted to whether Respondent discrim nated agai nst
Petitioner. "The enployer may fire an enpl oyee for a good
reason, a bad reason, a reason based on erroneous facts, or for

no reason at all, as long as its action is not for a

discrimnatory reason." (Enphasis supplied.) Departnent of
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Corrections v. Chandler, supra at 1187, quoting N x v. WCY

Radi o/ Rahal | Conmuni cations, 738 F.2d 1181, 1187 (11th Gr

1984) .

57. Regarding its decision not to hire Petitioner for the
j ob, Respondent has net its burden of production by articulating
a legitimate, non-discrimnatory explanation of the enpl oynent
action taken. That is, the candidate(s) selected had nore
desired experience than Petitioner.

58. Next in the shifting-burden analysis is whether or not
t he reasons given by Respondent were nerely pretext. \Were a
respondent proffers a reasonable notivation for a pronotional
decision, it is not up to a court to question the wi sdom of the

enpl oyer's reasons. Lee v. GIE Florida Inc., supra, relying

upon Conbs v. Plantation Patterns, 106 F.3d 1519, 1543 (11th

Cr. 1997); Danon v. Flem ng Supernarkets of Florida, Inc., 196

F.3d 1354, 1361 (11th G r. 1999) (enphasi zing that courts "are
not in the business of adjudgi ng whether enpl oynent deci sions
are prudent or fair").

In a failure to pronote case, a plaintiff
cannot prove pretext by sinply showi ng that
she was better qualified than the individual
who received the position that she
wanted . . . [D]isparities in
gual i fications are not enough in and of
t hensel ves to denonstrate discrimnatory
intent unless those disparities are so
apparent as virtually to junp off the page
and slap you in the face.
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Denney v. City of Albany, 247 F.3d 1172, 1187 (11th Cr. 2001),

quoting Lee v. GIE Florida, Inc., supra at 1253-54. There are

no disparities between Petitioner's qualifications and those of
Ms. Lefkowitz and M. Burris that would "junp off the page and
slap a person in the face." The primary difference in
Petitioner's qualifications fromM. Lefkowitz and M. Burris is
Petitioner's college degree. Her college degree, while a
legitimate factor to be considered in an enpl oynment deci sion,
was not a requirenment for the job.

59. Petitioner has not net her burden of show ng that a
discrimnatory reason, nore likely than not, notivated the
deci sion or by showing that the proffered reason for the
enpl oynent decision is not worthy of belief. Consequently,
Petitioner has not nmet her burden of show ng pretext.

60. Dr. Caligiuri's comment at the August 26, 2002,
neeting is insufficient to support the conclusion that
Petitioner was subjected to different treatnent or harassnent
based upon her gender. First, the conment could not be rel ated
to the pronotional decision as the corment was made | ong after
that. More significantly, a nere utterance of an ethnic or
raci al remark that engenders offensive feelings in an enpl oyee
does not sufficiently affect terns, conditions, or privileges of

enpl oynment to constitute a violation of Title VII. See Henson

v. Cty of Dundee, 682 F.2d 897, 904 (11th Cr. 1982).
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Petitioner has failed to establish that there was anything nore
than the single coment regarding gender. Thus, Petitioner has
failed to prove that this coment was sufficiently severe or

pervasive as to alter a termof enploynent or create an abusive

work environnent. See Faragher v. Cty of Boca Raton, 524 U. S.

775 (1998); Harris v. Forklift Systens, Inc., 510 U S. 17

(1993).

61. Finally, Petitioner's Charge of Discrimnation alleges
that after she was suspended, she conpl ai ned that she was being
treated differently than mal e enpl oyees and was ultinately

termnated in retaliation. The MDonnell Douglass Corp. v.

Green, supra, shifting burden of proof framework is applied in

cases alleging retaliation. Goldsmth v. Cty of Atnore, 996

F.2d 1155, 1162-63 (11th Cir. 1993).

62. Petitioner offered no evidence expressly directed
toward her retaliation claim Petitioner's Proposed Recomrended
Order does not provide any neani ngful argunent or citation to
the retaliation claimother than the nmere assertion that she was
retaliated against. Based on the Findings of Fact herein and
applying the shifting burden framework descri bed above,
Petitioner has failed to establish that her term nation was
retaliatory or that her term nation was notivated by

di scrimnatory intent.
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63. In summary, Petitioner has failed to carry her burden
of proof that Respondent engaged in discrimnation based upon
gender or national origin toward Petitioner when it denied her
the pronotion to interimfield supervisor or field supervisor.
Petitioner has also failed to carry her burden of proof as to
her allegations of disparate treatnent in the workplace or of
wrongful termnation resulting fromretaliation. Petitioner's
specul ati on and personal belief concerning the notives of
Respondent are not sufficient to establish intentional

discrimnation. See Lizaro v. Denny's, Inc. 270 F.3d 94, 104

(2d Gr. 2001). ("Plaintiffs have done little nore than cite to
their m streatnent and ask the court to conclude it nust have
been related to their race. This is not sufficient.")

RECOMVVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMMENDED:

That the Florida Commi ssion on Human Rel ations enter a
final order dism ssing the Charge of Discrimnation and Petition

for Relief.
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DONE AND ENTERED this 27th day of July, 2004, in

Tal | ahassee, Leon County, Flori da.

Bt | At

BARBARA J. STAROS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 27th day of July, 2004.

ENDNOTES
" The record is unclear as to whether Ms. Brooks' deposition
had been taken prior to the hearing. |In any event, the
under si gned was never given possession of a transcript of any
deposition of M. Brooks.
2/ petitioner's testinony differed somewhat from her resune in
descri bing her college degree. Her resune states that she has a
bachel or of science in agriculture and that she conpl eted nore
than 40 hours in agriculture and ani mal science courses with a
concentration in animl production and agricultural nanagenent
courses. At hearing, Petitioner testified that she had a
bachel or of science with a major in aninmal science. In any
event, having a college degree was not a requirenment for the
] ob.
3 I'n her Proposed Reconmended Order, Petitioner questions
Ms. Lefkowitz' credibility suggesting that "notive is clearly an
issue.” This suggestion is based on M. Burris' testinony that
on the day of the hearing, he was an applicant with Respondent
for the position of director of Animal Services. Because
M. Burris could again be her supervisor and because they were
friends, her testinony was suspect. Having considered the
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testinmony presented and the deneanor of the witnesses, this
suggestion has been considered and is rejected.

4 Dr. Caligiuri did not testify. However, his statenent to
Petitioner is adm ssible pursuant to Section 90.803(18)(d) of
t he Evi dence Code as an adm ssion by a party's agent.

M. Mangunm s testinony regarding this comment is consistent
with Petitioner's and, therefore, supplenents or explains
Petitioner's testinony in this regard. See 8§ 120.57(1)(c),
Fla. Stat. (2003).

 FCHR and Florida courts have determined that federa

di scrimnation | aw shoul d be used as a gui dance when constr ui ng
provi sions of Section 760.10, Florida Statutes (2003). See
Brand v. Florida Power Corporation, 633 So. 2d 504, 509 (Fla.
1st DCA 1994).
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Gainesville, Florida 32602

Deni se Crawford, Agency Cerk
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the final order in this case.
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